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IN THE CIRCUIT COURT FOR THE TWELFTH JUDICIAL DISTRICT
WILL COUNTY, ILLINOIS

KUSE SOLAR FARM, LLC, )
)

Plaintiff, )
) 

v. ) No. 24 MR 100
) 

COUNTY OF WILL, an Illinois municipal corporation,  )
)

Defendant. )

BRIEF IN OPPOSITION TO COMPLAINT FOR JUDICIAL REVIEW 

Defendant  County  of  Will,  through  its  undersigned  attorneys,  and  for  its  Brief  in 

Opposition to Plaintiff’s Complaint for Judicial Review, states as follows:

Introduction

Plaintiff submitted an application to Will County seeking a special use permit (“SUP”) to  

install and operate a commercial solar energy facility (the “Solar Facility”) in an unincorporated 

area of the County. During the permitting process, local officials and numerous residents raised 

concerns  that  the  proposed  Solar  Facility  conflicted  with  pre-existing  building  development 

plans and would adversely affect  the public  welfare.  Based on these concerns,  Will  County 

denied the Plaintiff’s SUP application.

Plaintiff now seeks judicial review, contending that Will County’s decision is prohibited 

by  a  recent  amendment  to  the  zoning  provisions  of  the  Counties  Code.  Plaintiff’s  lawsuit  

presents an issue of first impression as the judiciary has yet to interpret the statutory amendment  

codified  at  55  ILCS  5/5-12020,  which  only  became  effective  in  January  2023.  Plaintiff  

incorrectly  contends that  the amendment  should be interpreted as  eliminating Will  County’s 

discretion to deny an SUP for a solar facility so long as certain specifications are met by the 

applicant. 
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Contrary to Plaintiff’s contention, both the plain language of the statute, as amended, and 

the legislative history of the 2023 amendment, establish that Illinois counties retain substantial 

discretion in deciding whether to approve SUPs for solar facilities. While Section 5-12020 now 

forbids counties from excluding solar facilities altogether or imposing requirements that are more 

restrictive than the objective measures listed in that section, nothing in the amended provision 

precludes  counties  from  continuing  to  consider  the  public  welfare  and  orderly  building 

development in deciding whether to approve or deny a particular solar facility SUP. Indeed, the 

legislative history of the 2023 amendment explicitly acknowledged that the statutory ceilings on 

objective specifications like setbacks and fences are not intended to constrain counties from 

considering  community-specific  impacts  and  concerns  when  making  solar  facility  SUP 

decisions.  

Will  County’s  ordinances  comply  with  Section  5-12020,  and  those  ordinances  were 

applied to Plaintiff without imposing any restrictions greater than those listed in the statute. Will 

County properly exercised its discretion to deny Plaintiff’s SUP application based on concerns 

that the proposed Solar Facility conflicted with orderly building development in the area and was 

adverse  to  the  public  welfare.  Thus,  the  denial  of  Plaintiff’s  SUP application  not  only  was 

statutorily authorized, but also was supported by substantial evidence, and therefore should be 

upheld.  

County Proceedings

On September 8, 2023, Plaintiff submitted its application for a SUP to the Will County 

Land Use Department. (R. 001-009). On November 9, 2023, the Land Use Department issued a 

staff report finding that Plaintiff’s SUP application was complete, and that Plaintiff’s proposed 

Solar  Facility  met  the  objective  requirements  listed  in  55  ILCS 5/5-12020,  as  well  as  Will 

County’s  Solar  Ordinance,  §155-9.245(B)-(N).  (R.  0317-320).  In  the  report,  Land  Use  staff 
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opined that the proposed Solar Facility would not impede the normal and orderly development in 

the surrounding area. (R. 202). Land Use staff scheduled Plaintiff’s SUP application for hearing 

in accordance with the County’s Special Use Permit Ordinance, §155-16.40(F). (R. 321). After 

the staff report was issued, officials from Green Garden Township and the Village of Frankfort 

submitted letters  opposing Plaintiff’s  SUP application on the grounds that  the Solar  Facility 

conflicted with the municipalities’ respective formalized development plans. (R. 322-324). 

A public hearing was held on November 21, 2023, by the  Will County Planning and 

Zoning  Commission.  (R.  325-428).  During  the  hearing,  Michael  Schwartz,  the  Village  of 

Frankfort  Community  Development  Director,  objected  to  the  Solar  Facility,  stating  that  the 

proposed location fell within an area that Frankfort had already designated for residential use in 

its  2019  long-range  comprehensive  land  use  plan.  (R.  406-407).  Green  Garden  Township 

Supervisor Don Murday also objected to the proposed location of the Solar Facility, pointing out 

that Green Garden also has a formalized land use plan which designates areas along Route 45 for  

commercial projects like the Solar Facility. (R. 412). In response to those objections, Plaintiff’s  

representative, Askar Patel, conceded that the proposed location was outside the area that the 

municipalities had designated for commercial projects.  (R. 418).  In addition, several  neighbors 

from the area objected to the proposed location of the Solar Facility, voicing concerns about 

health and safety, as well as the negative impact on property use and enjoyment. (R. 383-414). 

Following this testimony, the Planning and Zoning Commission voted unanimously (6 to 0) to 

deny Plaintiff’s SUP application. (R. 353). 

Plaintiff’s  application  was  then  heard  by  the  Will  County  Land  Use  Development 

Committee on December 12, 2023. (R. 429-513). Numerous members of the public spoke in 

opposition to the proposed project, including Mr. Schwartz from the Village of Frankfort. (R. 

500-501).  He  reiterated  that  the  proposed  location  directly  conflicted  with  the  Village’s 
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formalized long-range plan, which designates the area for residential development. He described 

the desirability of the area for residential use, referencing the nearby Five Oaks subdivision,  

where homes range in value from $600,000 to $1.2 million. Mr. Schwartz also explained that 

Village’s comprehensive land use plan provides more suitable locations for Plaintiff’s project, 

because  the  plan  includes  nearly  6,000  acres  of  industrial  land  that  could  potentially 

accommodate a solar facility closer to the grid. (Id.). Later in the meeting, Will County Board 

Member Balich noted the potential risks to the environment and public health by pointing out  

Plaintiff’s  failure  to  provide  Material  Safety  Data  Sheet  (MSDS)  reports  despite  the 

acknowledgment that hazardous or toxic materials would be present within the Solar Facility. (R. 

483).  The meeting concluded with the Will County Land Use Development Committee voting 

(5 to 1) to deny Plaintiff’s SUP application. (R. 448). 

On December 21, 2023, the Will County Board held an open meeting at which Plaintiff’s 

SUP application was heard. (R. 514-549). Like the earlier meetings, numerous members of the 

public expressed concerns about the proposed location of the project. (R. 518). Following the 

public comment portion of the meeting, the Will County Board members discussed concerns 

about  proposed  location,  recognizing  the  community’s  opposition  and  the  potential  adverse 

effects on farmland and nearby residents. (R. 520-523). The County Board highlighted the need 

to respect local voices, ensure county autonomy to regulate such projects, and address issues like 

water safety and inadequate community engagement, with many members advocating a “no” 

vote on this specific project to protect local interests and preserve farmland. (Id.). Ultimately, the 

County Board voted (16 to 4) to deny Plaintiff’s SUP application. (R. 523).  This complaint for 

judicial review followed.    
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Standard for Review

Plaintiff’s request for judicial review of Will County’s permitting decision arises under 

Section 5-12012.1 of the Counties Code, which provides in relevant part:

Any decision by the county board of any county…in regard to any petition or 
application for a special use…shall be subject to de novo judicial review as a 
legislative  decision,  regardless  of  whether  the  process  in  relation  thereto  is 
considered administrative for other purposes.

55 ILCS 5/5-12012.1(a). This type of “de novo judicial review” is different than the familiar de 

novo standard that  general  applies  to  appeals  of  purely legal  issues like grants  of  summary 

judgment. Millenium Maintenance Mgmt., Inc. v. County of Lake, 384 Ill.App.3d 638, 653 (2d 

Dist. 2008). Instead, the question on review pursuant to 5-12012.1 is whether a rational basis 

existed for the county’s permitting decision. Millenium Maintenance Mgmt., Inc., 384 Ill.App.3d 

at 653.    

ARGUMENT

Plaintiff’s  request  for  review rests  on  misinterpretation  of  Section  5-12020.  Plaintiff 

incorrectly contends that Section 5-12020  mandates Illinois counties to approve SUPs for any 

proposed solar facility that meets the objective measures listed in that section of the Counties  

Code. This interpretation is inconsistent with the plain language and legislative history of the 

2023 amendments to Section 5-12020, which expressly establish that counties retain discretion in 

permitting decisions for solar facility projects. While the new version of Section 5-12020 sets 

ceilings on certain specifications that counties can require for solar facilities, it also authorizes 

counties  to  require  compliance  with  other  pre-existing  sections  of  the  Counties  Code. 

Accordingly,  it  remains  entirely  proper  for  counties  to  consider  factors  set  forth  in  Section 

5-12001, which include orderly building development and the general welfare, when deciding 

whether to approve an SUP for a proposed solar facility project. 
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In the present case, Will County did not require any feature that was greater or more 

restrictive  than  the  specifications  listed  in  Section  5-12020.  Instead,  the  record  shows  that 

Plaintiff’s  proposed Solar  Facility  conflicted with  orderly  building development  and general 

welfare. As a result, it was entirely proper and correct for Will County to deny Plaintiff’s SUP 

application, and that decision should be upheld.  

A. The 2023 amendment to Section 5-12020 does not obligate Illinois counties 
to approve a solar facility project simply because the project satisfies the 
objective measures listed in that provision.

Plaintiff’s  argument  that  Will  County  was  statutorily  required  to  approve  its  SUP 

application  is  based  on  a  misinterpretation  of  Section  5-12020.  That  statutory  provision  is 

properly interpreted as authorizing Illinois counties to exercise discretion in making permitting 

decisions on solar facility projects, so long as that discretion is not exercised in a manner that  

amounts to a blanket exclusion of such projects, or in a manner that imposes restrictions greater  

than  the  measures  listed  in  the  statute.  This  interpretation  is  compelled  both  by  the  plain 

language of Section 5-12020 as well as the legislative history of the 2023 legislative amendment  

to that provision.  

1. Under the plain language of Section 5-12020, Illinois counties 
continue to have discretion in permitting decisions even where 
the proposed solar project satisfies all objective specifications. 

The most fundamental rule of statutory construction is that a court must give effect to the 

intent of the legislature. King v. First Capital Financial Services Corp., 215 Ill.2d 1, 26 (2005). 

The best  indicator  of  legislative  intent  is  the  language used in  the  statute  itself,  and where  

possible, that language must be given its plain and ordinary meaning.  King, 215 Ill.2d at 26. 

Here, the plain language of Section 5-12020 expressly acknowledges that permitting decisions 

for  solar  facilities  depend  on  multiple  factors,  only  one  of  which  is  the  satisfaction  of  the 
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objective measures listed in the other subsections of Section 5-12020. Specifically, Section 5-

12020(g) provides in relevant part:

A request for … a special use permit for a … commercial solar energy facility … 
shall be approved if the request is in compliance with the standards and conditions 
imposed in this Act, the zoning ordinance adopted consistent with this Code, and 
the conditions imposed under State and federal statutes and regulations.

55 ILCS 5/5-12020(g). Thus, the statute explicitly recognizes that a county’s permitting decision 

is not solely dependent on whether a proposed solar facility satisfies the specifications listed in 

the  other  subsections  of  Section  5-12020,  but  also  requires  other  statutory  provisions  to  be 

satisfied as well. 

Section 5-12001 is one such statutory provision. That section expressly vests counties 

with discretion when making zoning decisions, providing in relevant part:

In all ordinances or resolutions passed under the authority of this Division,  due 
allowance shall  be  made for existing conditions,  the  conservation of  property 
values, the directions of building development to the best advantage of the entire 
county, and the uses to which property is devoted at the time of the enactment of  
any such ordinance or resolution.

55 ILCS 5/5-12001, ¶1 (italics added). The stated purpose of this discretion is to promote the  

general  welfare.  Id.  Because  Section  5-12020(g)  expressly  authorizes  counties  to  require 

compliance with other statutory provisions in addition to Section 5-12020, it is proper for Will 

County to exercise discretion granted under Section 5-12001 for the purpose of deciding whether 

Plaintiff’s proposed solar facility would impede orderly building development in the area and 

negatively affect the general welfare.      

Plaintiff’s  interpretation  of  Section  5-12020  is  wrong  because  it  fails  to  account  for 

subsection (g)’s reference to other statutory provisions. Instead of accounting for that statutory 

language, Plaintiff focuses solely on subsection (b) of the provision, which prohibits counties 

from establishing requirements more restrictive than those set forth in the other subsections of 
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Section 5-12020. The problem with Plaintiff’s view is that  none of the other subsections of 

Section 5-12020 limits (or even purports to limit) a county’s consideration of orderly building 

development and general welfare. 

To  the  contrary,  as  demonstrated  above,  subsection  (g)  expressly  allows  counties  to 

require compliance with other statutory provisions, and Section 5-12001 specifically requires 

consideration  of  both  orderly  building  development  and  general  welfare.  Thus,  the  correct 

understanding of Section 5-12020(b) is that it only prohibits requirements which conflict with 

limits  that  are  actually  specified  elsewhere  in  Section  5-12020.  See Pembroke  Env.  Justice 

Coaliton v. Ill. Commerce Comm'n, 2023 IL App (3d) 220108, ¶18 (statutes must be construed 

in a way that gives effect to every provision, avoiding interpretations that render parts of the 

statute superfluous).  Plaintiff’s  proposed interpretation of  subsection (b)  violates this  rule of 

statutory construction because it renders meaningless the language in subsection (g) that allows 

counties to require compliance with statutory provisions other than Section 5-12020.  

2. The legislative history confirms the legislature intended to 
preserve counties’ discretion in permitting decisions for solar 
facilities notwithstanding the limits imposed by the 2023 
amendment to Section 5-12020.

The foregoing interpretation of Section 5-12020 is further confirmed by the legislative 

history of the 2023 amendment. See Land v. Bd. of Education of City of Chicago, 202 Ill.2d 414, 

426 (2002)  (courts  may resolve  questions  concerning the  meaning of  statutory  language  by 

looking  to  the  statute’s  legislative  history).  The  legislative  debates  regarding  the  2023 

amendment1 to Section 5-12020 demonstrate that the General Assembly was trying to strike a 

balance by imposing certain limits on local discretion without eliminating it altogether. Indeed, 

one  of  the  main  goals  of  the  2023  amendment  was  to  prevent  a  county  from adopting  an 

1  House Bill 4412 is the legislation which amended Section 5-12020 in 2023.
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ordinance that either imposed an outright ban on all solar facilities, or imposed requirements that  

were so onerous as to amount to a  de facto ban. However, in setting the various ceilings to 

accomplish that purpose, the legislature made clear that counties were keeping their traditional 

discretion over broader permitting considerations like orderly building development and general 

welfare.    

For  example,  in  the  Illinois  House  of  Representatives,  the  legislation  sponsor,  Rep. 

Gabel, explained that the amendments to Section 5-12020 were “necessary because over a dozen 

counties have enacted zoning ordinances that effectively ban wind energy projects … and we’ve 

seen … several counties do the same for solar.”  (Excerpt of  State of Illinois 102nd General 

Assembly House of Representatives Transcription Debate, January 10, 2023, p. 73, attached as 

Exhibit A). During the ensuing debate, other representatives specifically questioned whether the 

amendments  would  prohibit  counties  from exercising  local  control  concerning  solar  facility 

projects, and strip counties’ authority to decide whether particular locations are suited for solar 

facilities.  (Ex. A, pp. 76-77).  Rep. Gabel answered “no” by stating:

the local control in fact is that the counties do ultimately have the say on zoning 
and… zoning wind and solar projects. They have the ultimate say on the Bill… 
the project still has to go through the Zoning Board of Appeals, the full county 
board, they have to receive a road use agreement, receive building permits from 
the county, and… they still have to abide by the agriculture impact mitigation 
agreements. (Ex. A, p. 77).  

She then clarified the purpose of the various limits and measures set forth in the amended version 

of Section 5-12020, stating:

These are guardrails. There is just a… they [counties] can’t go below… they can’t 
go above. (Id.).  

When asked to explain how local control was preserved, Rep. Gabel stated:

these permits have to be passed by the county organizations. It has to be passed by 
the Zoning Board of Appeals, the full county board. It has to receive a road use 
agreement and building permits from the county. (Ex. A, p. 78).    
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The debate in the Illinois Senate was nearly identical.  There, the legislation’s sponsor, 

Sen. Cunningham, was asked whether the amendment would eliminate county discretion. Like 

his House counterpart, Sen. Cunningham answered “no” by stating: 

This bill still allows for local input on permitting projects… What this bill does 
do, however, is place guardrails in place. What we’re trying to do is put in place 
workable rules that allow for local input, but do not allow for local authorities to 
put such stringent requirements in place, as to completely shut those areas off for 
development.

(Excerpt of State of Illinois 102nd General Assembly Senate Transcript, January 8, 2023, p. 11, 

attached as Exhibit B).  Sen. Cunningham then explained the general purpose of the amendment:

We  see  there  are  a  number  of  counties  that  have  very  reasonable  zoning 
ordinances in effect, and we’ve seen development in those counties. There are 
others who have passed  de facto bans of renewable [energy] development, and 
that’s what this bill is attempting to address. (Ex. B, p. 13).

In his closing remarks seeking support  for the amendment,  Sen Cunnigham summarized the 

amendment as follows:

First of all, it will not create statewide siting require– statewide control of siting. 
As I mentioned, there will still be local input. Localities can still put ordinances in 
effect. Localities can still have those hearings that were mentioned. In fact, there’s 
language in the law talking about those – those hearings. That will still happen. So 
local control will remain.
Secondly,  there  are  many states  that  completely,  one-hundred percent,  control 
siting. This bill does not do that.  This bill shares the – responsibility between 
counties and the State.  So I just wanted to make that clear. * * * 
These siting issues create a lot of controversy in – in places, as I say, completely 
understandable. But I think we need to balance out these concerns. And that’s 
what  this  bill  tries  to  do,  in  a  couple  of  different  ways.  First  of  all,  by 
maintaining the  county permitting process and  it  working in  junction  with 
statewide standards, instead of turning the entire thing over to a state agency. (Ex. 
B, p. 23) (emphasis added).         

Thus, the legislative history confirms that Illinois counties retain discretion to deny SUP 

applications for solar facilities even where the proposed meets the standards listed in Section 

5-12020. As a result, that statutory provision cannot be interpreted as mandating county approval  
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for a solar facility project simply because that particular project satisfies the specifications listed 

in Section 5-12020.    

B. Will County’s denial of Plaintiff’s SUP application was neither arbitrary 
nor unreasonable.    

The denial of a special use permit is a presumptively valid legislative decision, and the 

burden is on the party challenging the decision to show by clear and convincing evidence that the 

denial is arbitrary and unreasonable, and bears no substantial relation to the public health, safety,  

morals and general welfare.  LaSalle Nat’l Bank v. County of Cook, 12 Ill.2d 40, 46 (1957). 

A decision to deny a special use permit is tantamount to a legislative decision that the permitted 

use is not in harmony with the general zoning plan and will adversely affect the neighborhood. 

City of Chicago Heights v. Living Word Outreach Full Gospel Church & Ministries, Inc.,  196 

Ill.2d 1, 17 (2001).  

Our Supreme Court has set forth several factors for the purpose of evaluating whether a 

permitting decision satisfies substantive due process, including:

(1) the existing uses and zoning of the nearby property; 
(2) the extent to which property values are diminished by the particular zoning 

restrictions; 
(3) the extent to which the destruction of property values of plaintiff promotes 

the health, safety, morals or general welfare of the public; 
(4) the relative gain to the public as compared to the hardship imposed upon the 

individual property owners; 
(5) the suitability of the subject property for the zoned purposes;  
(6) the length of time the property has been vacant as zoned considered in the 

context  of  land  development  in  the  area  in  the  vicinity  of  the  subject 
property;

(7) the community’s need for the proposed use; 
(8) whether there exists a comprehensive plan; and 
(9) whether  the  challenged  permitting  decision  is  in  harmony  with  the 

comprehensive zoning plan.

LaSalle Nat’l Bank, 12 Ill.2d at 46-47;  Sinclair Pipe Line Co. v. Village of Richton Park, 19 

Ill.2d 370, 378 (1960).
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Here,  the  record  establishes  that  each  of  these  factors  weighs  in  favor  of  denying 

Plaintiff’s SUP application. Plaintiff fails to point to any clear and convincing evidence showing 

that its Solar Facility aligns with the existing uses and plans for the proposed location, or that the 

County’s decision is  unrelated to public health,  safety and general  welfare.  Instead,  Plaintiff 

argues that the County’s decision should be deemed invalid because various Board Members 

expressed frustration over a perceived loss of discretion under the amended version of Section 

5-12020. Thus, Plaintiff fails to meet its burden, and the County’s decision to deny the SUP 

application should be upheld.     

1. The existing uses and zoning of nearby property. 

The record shows that the proposed location of the Solar Facility is zoned for agricultural 

use.  (R.  002).  These  properties  are  actively  used  for  farming,  including  livestock  and  crop 

production, with families residing nearby. (R. 404). Installing a solar facility at the proposed 

location is incompatible with the agricultural and residential character of the area, as it would 

disrupt  the  existing  landscape  by  cramming  a  commercial  structure  into  an  otherwise  rural 

environment. As one neighbor succinctly stated: “I did not buy agricultural farmland to be next 

to a power plant.” (R. 504). That same neighbor also noted that the LESA score for the proposed  

location was 236, which exceeds the threshold of 225 for retaining land for agricultural use. (Id.). 

Another neighbor voiced concerns about soil disruption, noting that chemical leakage from the 

Solar Facility could render the surrounding farmland toxic. (R. 510). 

Moreover, the record shows that two municipalities – the Village of Frankfort and Green 

Garden Township – have formalized, long-range, comprehensive plans which envision future 

residential uses for the proposed location of Plaintiff’s project. (R. 0323-0324). While the subject 

property is not yet being used in that capacity, there is no question that both long-range plans 

existed well before Plaintiff submitted its SUP application. Thus, the record amply demonstrates 
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that the proposed location of Plaintiff’s project is not only inconsistent with existing uses of 

nearby properties, but also likely harmful to the continuation of those uses in the future.  

2. Diminution of property values. 

The  record  contains  testimony  from Will  County  residents  indicating  that  the  Solar 

Facility would likely diminish the value of nearby properties. For example, one neighbor cited a 

study by the Lawrence Berkeley National Laboratory, which found an average 3% decrease in 

property values for homes near solar farms established on previously agricultural land. (R. 508-

509). Additionally, another neighbor raised concerns about the long-term consequences of the 

facility, asking: “Who will be here in 20 years to clean up the mess when these panels break  

down and become obsolete, leaving behind piles of hazardous industrial scrap and contaminated 

groundwater?” (R. 388). That testimony demonstrates the likelihood of reduced desirability of 

the area for prospective buyers, which, by definition, corresponds to reduced property values.  

3. Promotion of public health, safety, morals and general welfare.

The record establishes the Solar Facility poses significant risks of harm to the health, 

safety and welfare of the surrounding area.  Numerous neighbors voiced concerns about the risks 

to  health  and  safety,  including  but  not  limited  to  long-term  risks  to  drinking  water  from 

chemicals leaching into the soil and contaminating groundwater, which would impact families 

and livestock reliant on well water. (R. 502-503; R. 510). The local fire department informed 

several residents that they would be unable to handle a fire at the Solar Facility given the scale of  

power plants.  (R. 385).  These risks directly harm the agricultural community and jeopardize 

public health and welfare, and thereby establish that the generally intended benefits of renewable 

energy are outweighed by the health and safety risks of locating such a facility at the subject 

property.  
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4. The relative gain to the public compared to the hardship 
imposed upon individual property owners.

While renewable energy facilities are presumed to provide benefits to the public at large, 

the record here shows that those benefits are vastly outweighed by the hardship that the Solar 

Facility would impose on the surrounding area.  For example, one neighbor summarized the 

harmful effects as follows: “The negative visual impact on our landscape, toxic chemicals and 

heavy  metals  leaching  into  our  water  wells,  and  the  fire  department  has  informed  several  

residents that they wouldn’t be able to handle a fire at a facility of this scale.” (R. 385). Another  

neighbor criticized the proposed project, calling it “immoral” to sacrifice prime farmland for  

something “so potentially hazardous to the community.” (R. 411). 

Notably,  Plaintiff  fails  to  point  to  any  evidence  showing  how the  proposed  location 

would provide a public benefit that could not be realized if the Solar Facility was sited in the 

Route 45 corridor, as designated in Frankfort and Green Garden’s comprehensive plans. The lack 

of such evidence confirms that the hardships imposed by the Solar Facility are outweighed by the 

presumptive benefits of renewable energy, especially given the availability of nearby alternative 

locations which are better suited and specifically designated for such projects.

5. The suitability of the property for the proposed use.

The record makes clear  that  the proposed location is  ill-suited for  Plaintiff’s  project. 

Historically, the property has been used for agricultural purposes and as stated above, several 

neighbors  described  how  the  Solar  Facility  would  be  incompatible  with  the  surrounding 

farmland. (See e.g., R. 504). Water runoff, soil erosion, and aesthetic degradation, as highlighted 

by several residents, threaten not only the viability of continued agricultural operations in the 

area, but also health and safety of the nearby residents. These risks confirming the property is  

unsuitable for the proposed special use.    
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6. The length of time the property has been vacant.  

The record shows the subject property is not actively farmed, but has vegetation and the 

soils on site are considered prime for farmland. (R. 210). Nothing in record suggests the existing 

zoning is currently hindering productive use of the property, or diminishing its future use as 

projected by the Village of Frankfort and Green Garden Township.  

7. The community’s need for the proposed use.

As set forth above, the record overwhelming establishes there is no need for the Solar 

Facility  at  the  proposed  location.  The  comprehensive  plans  of  the  local  municipalities 

specifically provide alternative locations for commercial projects like Plaintiff’s proposed use. 

Thus, even presuming that renewable energy facilities are needed in general, the availability of 

alternative nearby locations for such projects demonstrates that Plaintiff’s SUP application was 

properly denied.  

8. Existence of a comprehensive plan exists.

As set forth above, the record establishes that the Village of Frankfort and Green Garden 

Township have comprehensive plans which cover the proposed location of the Solar Facility. 

Both comprehensive plans envision using the location for residential purposes in the future, and 

both plans designate alternative locations for the type of use sought by Plaintiff. The existence of  

these plans confirm that Will County correctly denied Plaintiff’s SUP application. 

9. Whether the permitting decision is in harmony with the 
comprehensive zoning plan.

Finally, the record shows that Will County’s permitting decision is consistent with the 

existing zoning plan. The proposed location is zoned for agricultural use, and while that zoning 

does not automatically prohibit the property from being used for a solar facility, it likewise does 

not mandate approval of that use. The denial of Plaintiff’s SUP application is consistent with the 
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overall zoning plan because that decision preserves the agricultural and residential character of 

the area while recognizing that Plaintiff has nearby alternative locations where its project can be  

sited.   

Conclusion

Will  County  had  discretion  to  deny  Plaintiff’s  SUP  application  even  though  that 

application satisfied the specifications listed in Section 5-12020. Will County properly exercised 

its discretion and denied Plaintiff’s SUP application because the proposed special use conflicted 

with the orderly building development in the area, posed serious risks to public health and safety, 

and  otherwise  adversely  affected  the  public  welfare.  Accordingly,  Will  County’s  denial  of 

Plaintiff’s SUP application was proper and reasonable, and should be upheld.  

WHEREFORE, for the reasons set forth above, Defendant County of Will respectfully 

requests that this Court uphold the County’s permitting decision, and grant Will County such 

additional and further relief as this Court deems just and proper.  

Respectfully submitted,

COUNTY OF WILL

s/ Martin W. McManaman                           
One of its attorneys

Martin W. McManaman  ARDC# 6237665
Tatum Andres ARDC # 6345394
Kilpatrick Townsend & Stockton LLP
175 West Jackson Blvd.
Suite 950
Chicago, IL 60604
(312) 364-2500
mmcmanaman@ktslaw.com
tandres@ktslaw.com 
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